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IN THE DISTRICT COURT OF MERRICK COUNTY, NEBRASKA 
 

STATE OF NEBRASKA, ex rel., )  
KARA VALENTINE, Interim Director, ) Case No. __________ 
NEBRASKA DEPARTMENT OF )  
ENVIRONMENT AND ENERGY, )  
 )  

Plaintiff, ) COMPLAINT 
 )  

v. )  
 )  
MARK CREUTZBERG, )  
 )  

Defendant. )  
 

 COMES NOW Kara Valentine, Interim Director of the Nebraska 
Department of Environment and Energy, who institutes this action through 
Michael T. Hilgers, Nebraska Attorney General, on behalf of the State of 
Nebraska, as Plaintiff, and alleges as follows: 

PARTIES AND INTERESTS 

1. Plaintiff, Nebraska Department of Environment and Energy 
(“Department”) is the agency of the State of Nebraska responsible for 
administering the Diesel Emission Reduction Act (“DERA”) grant program 
created under the Energy Policy Act of 2005, P.L. 109-58 (August 8, 2005).   

2. Defendant, Mark Creutzberg (“Defendant”) is an individual and a 
rebate recipient under Nebraska’s DERA program.  Upon information and belief, 
Defendant resides at 2661 15th Road, Central City, NE 68826.  

JURISDICTION AND VENUE 

3. The District Court has jurisdiction over the subject matter of this 
action, pursuant to Neb. Rev. Stat. § 24-302, and over the parties to this action. 

4. Venue is proper pursuant to Neb. Rev. Stat. § 25-403.01 as 
Defendant resides in Merrick County, Nebraska.  
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LEGAL BACKGROUND 

5. Plaintiff established the Nebraska Clean Diesel Program in 2008 to 
distribute funding received from the U.S. Environmental Protection Agency 
(“EPA”) for the purpose of reducing diesel emissions.  This funding was 
authorized by Congress in DERA, which was created as part of the Energy Policy 
Act of 2005.  

6. The DERA program provides annual funding to states for the 
establishment of grant, rebate, and loan programs that reduce diesel emissions. 
NDEE supplements the federal DERA grant with state matching funds from 
the Volkswagen Diesel Emissions Environmental Mitigation Trust for State 
Beneficiaries.  Nebraska’s DERA program is known as the Nebraska Clean Diesel 
Program. 

FACTUAL BACKGROUND 

7. The DERA program provides for up to $20,000 in grant funding 
for replacement of diesel irrigation pump engines with an electric motor or 
connecting a submersible pump directly to the electric grid. 

8. Defendant applied for an irrigation engine rebate under the 2018 
Clean Diesel Rebate Program on January 17, 2019.  Plaintiff and Defendant 
entered into an “Agreement Between the Nebraska Department of Environmental 
Quality and Mark Creutzberg” regarding the 2018 Clean Diesel Rebate Program 
on or about April 10, 2019 (hereinafter “Agreement”).  The Agreement is hereto 
attached to this Complaint as Attachment A. 

9. Defendant submitted expenses for reimbursement in the amount of 
$11,183.29 for the connection of a submersible pump and for scrapping and 
permanently disabling the diesel engine formerly used.  Of the $11,183.29 that 
was submitted, $8,458.29 was deemed eligible for reimbursement under the 2018 
Clean Diesel Rebate Program, as set forth in the Agreement.  As set forth in the 
Agreement, the 2018 Clean Diesel Rebate Program allowed for sixty percent 
(60%) of the total reimbursable amount to be awarded, which was $5,074.97. 

10. Defendant was notified by email on January 23, 2020, that he 
would receive a rebate under the 2018 Clean Diesel Rebate Program in the 
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amount of $5,074.97 under the Agreement.  Defendant did not contest the final 
rebate amount.  

11. A warrant was issued to Defendant in the amount of $5,074.97 on 
June 19, 2020, and cleared Defendant’s bank account on July 31, 2020.  

12. A duplicate warrant was mistakenly issued by Plaintiff to 
Defendant in the amount of $5,074.97 on October 15, 2020. 

13. The duplicate payment in the amount of $5,074.97 that was issued 
on October 15, 2020 was deposited or cashed by Defendant.  According to 
Department records, the duplicate payment cleared Defendant’s bank account on 
January 14, 2021. 

14. Upon information and belief, Defendant did not contact the 
Department to determine whether the duplicate payment was sent by mistake. 

15. Defendant was not eligible for any additional rebates or payments 
under the Agreement or the 2018 Clean Diesel Rebate Program and has no other 
claim of right to the mistakenly issued duplicate payment. 

16. Plaintiff discovered the duplicate payment was mistakenly issued 
and sent letters to Defendant on October 10, 2023 and November 17, 2023 
notifying Defendant of the error and requesting Defendant to return the funds to 
Plaintiff.  

17. Plaintiff sent two additional letters on April 4, 2024 and May 5, 
2024, demanding Defendant return the funds to Plaintiff because the duplicate 
payment was a mistake. The April 4, 2024 letter was returned to Plaintiff as 
unclaimed.  The May 5, 2024 letter was received and signed for by Defendant on 
May 9, 2024.  

18. To date, Defendant has not responded to any correspondence from 
the Department requesting the $5,074.97 be returned to Plaintiff.  To date, 
Defendant has not returned the $5,074.97 issued in error. 
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FIRST CAUSE OF ACTION 
UNJUST ENRICHMENT 

19. Plaintiff hereby realleges and incorporates by reference the 
allegations contained in Paragraphs 1 - 18 as though fully set forth herein. 

20. Nebraska common law allows for actions to recover mistaken 
payments.  When a payment is made to another by mistake, that party receiving 
the payment is unjustly enriched and, thus, the law allows the party that 
mistakenly made the payment to recover it.  See Wendell’s Inc. v. Malmkar, 225 
Neb. 341 (1987) (“[T]his court has recognized that one who transfers money to 
another under a mistake of fact may recover such overpayments if the payments 
were involuntary and resulted in unjust enrichment of the person receiving the 
payment.”).  The Nebraska Supreme Court has clarified the word “involuntary” in 
this context means payments “were made by mistake” or “springing from accident 
or impulse rather than conscious exercise of the will: unintentional ….”  Id. at 350 
(internal quotations omitted).  

21. Under the Agreement between Plaintiff and Defendant, Defendant 
was eligible to be reimbursed in the amount of $5,074.97 for connecting a 
submersible pump to electric grid and permanently scrapping and disabling the 
diesel engine that he formerly used under the 2018 Clean Diesel Rebate Program. 

22. Plaintiff issued a warrant in the amount of $5,074.97 to Defendant 
on June 19, 2020 for reimbursement under the 2018 Clean Diesel Rebate Program 
and the Agreement.  The warrant in the amount of $5,074.97 cleared Defendant’s 
bank account on July 31, 2020.  The $5,074.97 payment was the full amount he 
was approved to receive under the Agreement and the 2018 Clean Diesel Rebate 
Program. 

23. An additional warrant was mistakenly issued by Plaintiff to 
Defendant on October 15, 2020 for $5,074.97.  

24. Since Plaintiff had already issued a warrant in the amount of 
$5,074.97 to Defendant for the eligible reimbursement under the 2018 Clean 
Diesel Rebate Program and the Agreement—which Defendant cashed or 
deposited—the duplicate warrant issued by Plaintiff on October 15, 2020 in the 
same amount was by mistake. 
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25. Defendant had already been reimbursed and was not eligible for 
any additional payments or rebates under the Agreement and the 2018 Clean 
Diesel Rebate Program.   

26. By cashing or depositing the duplicate warrant, Defendant became 
unjustly enriched by $5,074.97 because he was not entitled to additional rebates 
or payments under the Agreement and the 2018 Clean Diesel Rebate Program.  

27. Plaintiff is entitled to recover the duplicate payment of $5,074.97 
from Defendant and Defendant must return the $5,074.97 to Plaintiff.  

SECOND CAUSE OF ACTION 
CONVERSION  

28. Plaintiff hereby realleges and incorporates by reference the 
allegations contained in Paragraphs 1 - 27 as though fully set forth herein. 

29. “In Nebraska’s common law, conversion is the unauthorized and 
wrongful dominion over personal property owned by another, which is exerted as 
a denial of or inconsistent with the owner’s rights in the property or is asserted in 
derogation, exclusion, or defiance of another’s ownership or title in personal 
property.”  Hecker v. Ravenna Bank, 237 Neb. 810, 818 (1991).   

30. Plaintiff is the owner of the $5,074.97, which is for its Clean 
Diesel Program and from federal grant money and state matching funds from 
the Volkswagen Diesel Emissions Environmental Mitigation Trust.    

31. Because Defendant already received his full reimbursement under 
the 2018 Clean Diesel Rebate Program and the Agreement, Defendant was not 
entitled to a duplicate payment of $5,074.97 and not authorized to cash or deposit 
the funds. 

32. Defendant deprived Plaintiff of its property in the amount of 
$5,074.97 by cashing or depositing the duplicate payment and, thus, converted 
Plaintiff’s property. 

33. Plaintiff is entitled to damages for the unlawful conversion in the 
amount of $5,074.97, which is the value of the property on the date Defendant 
converted it.   
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34. Plaintiff is also entitled to prejudgment interest on the amount of 
$5,074.97 to the extent allowable by law. 

REQUEST FOR RELIEF 

 WHEREFORE, Plaintiff requests this Court to enter judgment on this 
Complaint in its favor and grant the following relief: 

A. Declare the Plaintiff is entitled to recover the duplicate payment of 
$5,074.97 made to Defendant by mistake; 

B. Order Defendant to return the duplicate payment of $5,074.97 to 
Plaintiff by depositing $5,074.97 with the Clerk of the District 
Court for Merrick County within 30 days of judgment;   

C. Alternatively, declare Defendant converted the property of the 
Plaintiff in the amount of $5,074.97 and order Defendant to pay 
damages for the conversion of Plaintiff’s property in the amount of 
$5,074.97 plus interest by depositing said amount with the Clerk of 
the District Court for Merrick County within 30 days of judgment ; 

D. Tax all costs herein to Defendant; and  

E. Grant Plaintiff such additional and further relief as this Court 
deems just and proper. 

DATED this 4th day of October 2024. 
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STATE OF NEBRASKA, ex rel., KARA 
VALENTINE, Interim Director of the 
NEBRASKA DEPARTMENT OF 
ENVIRONMENT AND ENERGY, Plaintiff 
 
By: MICHAEL T. HILGERS, #24483 
 Attorney General 
 
 
By: /s/ Maegan L. Woita    
 Maegan L. Woita, #26287 
 Michael Taddonio #27677 
 Assistant Attorney General 
 2115 State Capitol 
 P.O. Box 98920 
 Lincoln, Nebraska 68509-8920 
 Tel. (402) 471-1912 
 maegan.woita@nebraska.gov 
 michael.taddonio@nebraska.gov 
 Attorneys for Plaintiff 
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